CHECKLIST of INTERNATIONAL NORMS / INSTRUCTIONS WITH RESPECT TO DOMESTIC VIOLENCE
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List of abbreviations

CEDAW: 
Committee on the Elimination of all forms of Discrimination Against Women 

In this documents ‘cedaw’ is also used to refer to information from an overview of  statements of the Committee on domestic violence (general recommendations and concluding observations) 

GR 19:
General Recommendation number 19 of the CEDAW Committee

GR 24:           General Recommendation number 24 of the CEDAW Committee
CEDAW: AT vs Hungary: Views of the CEDAW-Committee in the case of AT vs Hungary, No 2/2003; 26-01-05

Beijing + 5:
Beijing plus 5: A Special Session on Women 2000: Gender Equality, Development and Peace for the Twenty-First Century
DVAW: 
The UN Declaration on Violence against Women

res.2003/45:    UN Commission on Human Rights resolution 2003/45 Elimination of violence against women

ECHR:
European Convention on Human Rights

rec.(85)4 :       Recommendation N° R(85)4 of the Committee of Ministers to Member States on violence in the family

rec.1450(2000): Recommendation 1450 (2000) Violence against women in Europe

rec.1582(2002):  Recommendation 1582 (2002) Domestic violence against women

rec. (90)2:    
Recommendation No. R (90) 2

rec.(2002)5      Recommendation Rec(2002)5 of the Committee of Ministers to member states on the protection of women against violence

rec.1681(2004)   Recommendation 1681 (2004)

Resolution 1997 : Resolution on the need to establish a European Union wide campaign for zero tolerance of v.a.w

ECHR case-law: a. E/UK:  Decision of the European Court  of Human Rights in the case of E vs United Kingdom, 26.11.02, no 33218/90


b. MC/Bulgaria: decision of the European Court on Human Rights in the case of MC vs Bulgaria, no 39272/98


c. Osman/UK: Decision of the European Court of Human Rights in the case of Osman vs UK, 28-10-19980

Recommendations of the Expert Forums:  Recommendations of  the Expert Forums of the EU Conference on v.a.w. 

 Meeting: 
EU Expert Meeting on Violence Against Women

Introduction 

Legal and policy norms with respect to domestic violence

This Checklist contains most
 of the relevant international legal and policy norms that are issued by the United Nations, the Council of Europe and the European Union in the field of (combating) domestic violence.

Some international norms are more binding then others: in general: legal norms are the most binding, and recommendations of experts and NGO’s are the weakest norms; policy norms are somewhere in between.

It is difficult to make clear divisions between the different kind of norms and their binding power. This may also differ from one country to another.

For the use within this project we made a rude classification, from strong to weaker norms:

1. Legal binding norms: norms that can be found in treaties that are binding for the State-parties, supervised by courts or treaty-bodies, and (in one way or another) applicable for individual citizens. These norms can be used in legal procedures and/or the implementation.

Within this category there is a wide variation of the binding force. The ECHR contains strong legal norms; supervised by a court and applicable by citizens. The CEDAW is not supervised by a court, but by a treaty-body; the applicability of the norms on national level depends from the national legislation; on international level the optional protocol contains an individual procedure with the treaty body.

2. Interpretation of legal binding norms by courts or treaty-bodies: courts and treaty-bodies give interpretations of the scope and the meaning of  legal norms in their individual decisions (case law of ECHR; views in individual cases of CEDAW) and in documents of a general nature (general recommendations, concluding observations). As these are interpretations by the bodies that are supervising the implementation of the norms, these are strong interpretations. In some cases interpretation of the legal norms is essential. For example, the CEDAW Convention does not contain a specific provision about violence against women. However, in General Recommendation number 19 CEDAW-Committee has explained that gender based violence is a form of discrimination against women that falls under the scope of this Convention (Article 1). In the same document, the Committee also included ‘family violence’ into the concept of violence against women. In Article 24 sub b of General Recommendation nr 19 the CEDAW-Committee states that States parties: 

“…should ensure that laws against family violence and abuse, rape, sexual assault and other gender-based violence give adequate protection to all women, and respect their integrity and dignity. Appropriate protective and support services should be provided for victims. Gender-sensitive training of judicial and law enforcement officers and other public officials is essential for the effective implementation of the Convention;”

3. Policy norms: directions for (adequate and effective) public policies that are contained in Recommendations, Resolutions or Declarations of various international bodies (like the Council of Europe or the European Parliament) that have no legal binding force. Although they are not legally binding, these norms can be of important value for the establishment of the concrete obligations that States have in the field of combating domestic violence. Policy-norms on which a state agreed (by being a member of the body, by signing it) can be used to demand for the measures that are recommended. Policy norms can be used in legal procedures; they can give more concrete content to the first two categories of norms.  If a state is committed to a policy-document that contains very concrete measures (for example providing shelters or safe houses to victims), in a procedure against the state can be stated that a  legally binding norm that is more vague (e.g. to take necessary measures to protect the victims)  must include the that the State provides shelters).

4. Interpretations of legal binding norms and policy documents by experts and by international) organisations
These interpretations are not binding at all, but can be very helpful in building a strong argumentation to demand certain measures, or to bring forward a case in a court procedure.

In various documents at the UN-level or from other international organisations it is made clear what “adequate protection” means, or what are considered to be “appropriate protective and support services”. 

This means that in these interpretations a State party can find concrete directions as to how to fulfil its obligations under –for example- the CEDAW-Convention.  

The construction of this Checklist

The choice of relevant aspects 

The Checklist has been constructed after the documents that we have found were analysed according to the following questions
:

1. Does the document contain a definition of domestic violence? If so: how does it read?

2. Does the document prescribe / recommend that certain legal norms with respect to domestic violence should be in place? 

3. Does the document prescribe / recommend that certain legal remedies / procedures
 with respect to protection against domestic violence should be in place? 

4. Does the document prescribe / recommend that certain preventive
 measures should be taken?

5. Does the document prescribe / recommend that certain protective
 measures should be taken?

6. Does the document prescribe / recommend that data about the prevalence or the nature of domestic violence should be collected and /or that the situation with respect to domestic violence should be monitored?

On the basis of this analysis we have described the relevant norms / policy directions in one document (draft Checklist). Apart from these specific topics there were also some very general recommendations to be found in the international documents. One example of such a recommendation is to ratify or accede to the CEDAW-Convention or withdraw reservations to that Convention (see rec.1450 (2000). Another example is the recommendation to develop national plans of action for combating violence against women or more specific domestic violence (see DVAW and Res.2003/45) or the recommendation that Council of Europe member states should regard domestic violence as a national political priority and to deal with it in a broader political framework, with government, parliament and civil society involvement (Rec. 1681(2004)). A final example of a very general recommendation is to draw on the good practice of other member states (Rec. 1681(2004)). We have not included these very broad and general items into our Checklist.

A first draft of this Checklist document has been used during the Round Table in Albania (November 2004) to create a Checklist of international norms/directions with respect to domestic violence.

In June 2005 the checklist was improved by making a classification of the norms as to their binding-power (see above); and some case law was integrated (CEDAW AT vs Hungary and 3 decisions of the ECHR).


The choice of a definition of domestic violence 

The first step in the process was to define what we mean by domestic violence for the purpose of this in-depth study. On the basis of the definitions found in the international documents (see below, par. 1) we have agreed on the following definition of domestic violence:

For the purpose of this research, the term “domestic violence” is defined as “any form of physical, psychological and sexual violence against women occuring within a family, household and intimate relationships”.

In several documents a broader definition of domestic violence is being used, including for example violence against children or violence against male members of the family. In these documents the recommendations are also covering a broader range of situations. The participants of the Round Table have selected only the items that are relevant considering our own definition of domestic violence. This means that some recommendations that are directed at e.g. combating incest have been left out of this Checklist. 


The construction of the Checklist

The next step was to arrange the relevant norms / directions in each section (legal norms, legal remedies and procedures, et cetera) from a general and abstract level to more concrete instructions about how to combat domestic violence. Also, we have tried to arrange the topics on the list according to the source, in the sense that more binding instruments were put above ‘soft law’ or policy instruments. In as far as items were formulated more or less in a similar way we have put them together (and have chosen the most clear wording).

For each item on the Checklist we have included the source(s) of the norm / direction. 

The use of this Checklist
In the first stage of the development of the research plan for the in-depth study on domestic violence the Checklist has been used to construct the structure of the actual study of the national situation in each of the 6 countries that are involved in the project. This means that the in-depth study with respect to (1) the national legal situation and the national policies with respect to domestic violence and (2) the approach of non-governmental organisations towards combating domestic violence, is structured around the same themes as were derived from the international standards. This means that the two Chapters (IV and V) of the National reports that will describe the government’s and the NGO’s ‘policies’ will contain sections or paragraphs about:

1. definitions that are in use

2. legal measures that are in place / proposed

3. legal remedies and procedures that are in place / proposed

4. preventive measures that are in place / proposed

5. protective measures that are in place / proposed

6. collection of data and monitoring of (effectiveness) of legislation and policies

During Round Table 3 in Albania the draft Checklist has been used to formulate in detail the (sub)questions that need to be posed (and answered) in the parts of the study that will deliver the materials to write the reports on the national situation (Chapters IV and V). On the basis of this a provisional Index of these Chapters has been constructed. This provisional Index will serve as a guideline for the gathering of information and for the description of the information that has been found.

In the final stage of the in-depth study (July – November 2005) the Checklist will be used to evaluate the factual situation in each country. This means that there will be an assessment whether the national government is actually fulfilling its obligations under international law in a correct manner. The central question is whether the international legal and policy standards demand a more active and a more effective approach to combat domestic violence by the governments of the participating countries. On this basis a set of recommendations will be formulated as to how the government could / should improve its policies in such a way that the implementation of international standards will be more correct / complete.

In the same way the activities / strategies that have been developed by NGOs will be evaluated against the background of the norms / directions that are included in the Checklist. We presume that the Checklist will provide some ideas for new / better activities and strategies of NGOs.
The content of this Checklist

The Checklist that you will find in the remaining part of this document has been structured according to the list of questions that has been mentioned above. 

Within each chapter (with exclusion of chapter 1) the norms which are referred to are presented from more to less binding. The following figures will be used:

1: legal binding norms

2: interpretations by courts and treaty-bodies

3: policy-documents by international bodies

4: interpretations by experts and international organisations

1
Definitions of domestic violence

Introduction

This section of the Checklist contains an overview of the definitions (or descriptions) of the phenomenon of domestic violence that we have found in the international documents.

Apart from the term ‘domestic violence’ other terms are also often used. Examples are ‘family violence’ and ‘violence occurring in the family’. 

In the final assessment of the situation with respect to the (correct) implementation of the international norms / directions the researchers need to establish whether the governments of the countries that are involved in the study are using an appropriate definition of domestic violence.

From the definitions or descriptions that we have found in international documents it becomes clear that international organisations who ‘declare’ something about ‘domestic violence’ or ‘family violence’ often use a very broad definition or description. They also often use a method in which they give a (not-exhaustive) list of examples of what can be considered to fall under the concept of domestic violence or family violence.

For the purpose of legislation such ‘definitions’ are not very adequate or appropriate, because they leave too much room for interpretation or for discussion about what does / does not fall under the law. On the other hand, such broad and ‘unlimited’ definitions might be useful when formulating (new) policies and strategies to combat domestic violence. The evaluation of the appropriateness of the definition(s) that exist(s) on the national level therefore depends on the context in which they are used by the government.

Criteria with respect to the formulation of a definition of domestic violence 

In general, some ‘criteria’ for the formulation of an appropriate definition of domestic violence by the government can be derived from the definitions / descriptions that we have found in international documents concerning violence against women or domestic violence:

· The definition of domestic violence should make clear that this is a specific form of gender based violence; it is recommended that the government in this context uses the definition of gender based violence that is prevalent in international documents.

· The government should not define the scope of the concept of domestic violence too narrowly, e.g. excluding violence between a legally married husband and wife or exclude violence that occurs outside the home (e.g. within intimate relationships).

· The government should avoid using the term family violence instead of domestic violence when this means that other victims or perpetrators then members of the (legal) family are not included in the definition.

· The government should not define the nature of domestic violence too narrowly, e.g. only including physical violence or explicitly excluding psychological violence; from the international documents it becomes clear that at least three forms of domestic violence should be included in the definition: physical violence, sexual violence and psychological violence

· When other forms of violence (e.g. economic violence) are included in the definition it should be defined what that means.

· The term ‘violence’ should be defined in such a way that not only fierce coercion is included, but also other (more ‘subtle’) controlling patterns. 

· If the government wants to include incest into the definition of domestic violence it should express this clearly.

· The definition / description of domestic violence should make clear that – although occurring in the private sphere of family or domestic relations – this kind of violence against women can not be considered to be a private matter which is of no concern to the government. On the contrary: domestic violence should be declared a matter of public concern, which requires intervention by public authorities.

· If the government wants to include specific forms of violence against women (like rape or trafficking) into the concept of domestic violence it should make clear in what way these forms of violence should be treated differently if and when they occur in the context of domestic or family relationships or in other contexts.

· From the definitions / descriptions that are listed below it also becomes clear that it is necessary that the government acknowledges the nature and the cause(s) of domestic violence. This is especially necessary with a view to developing effective remedies (both in the field of law and in the field of preventive and protective policy measures). 

 Definitions / descriptions of domestic violence found in international documents

… physical, sexual and psychological violence occurring in the family, including battering, sexual abuse of female children in the household, dowry-related violence, marital rape, female genital mutilation and other traditional practices harmful to women. (DVAW, art. 2a and Beijing + 5 /.)

…. physical, sexual and psychological violence occurring in the family, which encompasses, but is not limited to, battering, sexual abuse of women and girls in the household, dowry-related violence, marital rape, female infanticide, female genital mutilation, crimes committed against women in the name of honour, crimes committed in the name of passion, traditional practices harmful to women, incest, early and forced marriages (res.2003/45, art. 7.)

Family violence is one of the most insidious forms of violence against women. It is prevalent in all societies. Within family relationships women of all ages are subjected to violence of all kinds, including battering, rape, other forms of sexual assault, mental and other forms of violence, which are perpetuated by traditional attitudes. Lack of economic independence forces many women to stay in violent relationships. The abrogation of their family responsibilities by men can be a form of violence, and coercion. These forms of violence put women's health at risk and impair their ability to participate in family life and public life on a basis of equality. (GR 19, par. 23)

… domestic violence is gender-specific violence directed against women, occurring within the family and within interpersonal relationships (Special Rapporteur: Framework model legislation.)

Domestic violence is the most common form of violence against women and its consequences affect many areas of the lives of victims — housing, health, education and the freedom to live their lives without fear and in the way they wish. This widespread phenomenon is common to all European countries and is not limited to any particular social group or class. Domestic violence can take a number of forms such as physical assault, sexual abuse and rape, threats and intimidation and should be recognised as a crime. (rec.1582(2002), art. 1)

… violence occurring in the family or domestic unit, including, inter alia, physical and mental aggression, emotional and psychological abuse, rape and sexual abuse, incest, rape between spouses, regular or occasional partners and cohabitants, crimes committed in the name of honour, female genital and sexual mutilation and other traditional practices harmful to women, such as forced marriages (rec.(2002)5, appendix, art. 1, sub a.)

The definition of domestic violence should be broadened so that violence against women would include, apart from physical violence, also psychological, sexual and economic violence. It may mean various controlling patterns of behaviour that are not distinctly violent. Domestic violence is a public, not a private issue. (EU Expert meeting)
2
Legal norms / sanctions that are obligatory / recommended

General

	source
	Class.
	norm

	Cedaw: GR19 par. 24ri             
	2
	Adopt specific legislation about domestic violence including penal sanctions and civil remedies

	Cedaw AT vs Hungary
	2
	A specific law be introduced prohibiting domestic violence against women, which would provide for protection and exclusion orders as well as support services, including shelters

	res.2003/45, rec.1582 (2002), Resolution 1997
	3
	Develop legislative measures aimed at the prevention of v.a.w

	res.2003/45, art.14, sub g
	3
	To enact and, where necessary, reinforce or amend domestic legislation, including measures to enhance the protection of victims, to investigate, prosecute, punish and redress the wrongs done to women and girls subjected to any form of violence, whether in the home, the workplace, the community or society, in custody or in situations of armed conflict, to ensure that such legislation conforms with relevant international human rights instruments and humanitarian law, and to take action to investigate and punish persons who perpetrate acts of violence against women

	rec. R(85)4, par. 11, rec.(2002)5
	3
	To take measures to ensure that the victim's interests are not prejudiced by interference between civil, administrative and criminal measures, it being understood that criminal measures should be taken only as a last resort


Criminal law norms and sanctions

	source
	Class.
	norm

	Cedaw: GR19 par. 24ri, dvaw, res.2003/45, rec.1450 (2000), rec.1450 (2000), rec.(2002)5, Resolution 1997,  rec.1681(2004)).
	2, 3
	Make domestic violence a criminal offence

	Cedaw: Concluding observations on the report of the Czech Republic (Exceptional session, 2002), rec.(2002)5
	2,3
	Penalise incest

	Cedaw: GR19 par. 24b, Concluding observations on the reports of Suriname (27th session, 2002),rec.1450 (2000), rec.(2002)5
	2,3
	Penalise marital or conjugal rape

	ECHR case-law
	2
	Under art. 3 and 8 of the ECHR member states have a positive obligation both to enact criminal legislation to effectively punish rape and to apply this legislation through effective investigation and prosecution.

	ECHR case-law
	2
	Given contemporary standards and trends, member states’positive obligations under art. 3 and 8 ECHR requires the penalisation and effective prosecution of any non-consensual sexual act, even where the victim had not resisted physically.

	rec.(2002)5
	3
	Revise and/or increase the penalties, where necessary, for deliberate assault and battery committed within the family

	(Resolution 1997).
	3
	Adopt special laws against stalking


Civil law norms and sanctions

	source
	Class.
	norm

	Cedaw: GR19 par. 24ri ,dvaw
	2,3
	Develop civil remedies

	Cedaw: GR19 par. 24ti,

rec.(2002)5
	2,3
	Victims should receive appropriate compensation for any pecuniary, physical, psychological, moral and social damage suffered, corresponding to the degree of gravity, including legal costs incurred

	Resolution 1997


	3
	Simplify divorce proceedings, custody over children and financial compensation


Administrative sanctions and legislation

	source
	Class.
	norm

	dvaw
	3
	Develop administrative sanctions.


	rec.1582 (2002), rec.(2002)5
	3
	Immigrant women who have been or who are victims of domestic violence should be granted an independent right of residence


Defence—grounds

	source
	Class.
	norm

	Cedaw: Concluding comments 

on the reports of the UK (21th 

session, 1999.)


	2
	There should be a possibility for victims to appeal to self defence as grounds for avoiding punishment when they commit a crime that is a response to the structural violence of which they are the victim

	Cedaw: GR19 par. 24rii


	2
	Adopt specific legislation to remove ‘defence of honour’

	Cedaw: Concluding observations on the reports of Yemen (Exeptional session 2002)
	2
	Preclude adultery as an excuse for violence within the family


 Burden of proof

	source
	Class.
	norm

	Cedaw: Concluding comments

on the reports of Belize (21th  session,  1999)


	2
	The burden of proof for sexual offences should not be heavier than for other crimes


3
Legal remedies / procedures that should be available for victims

General

	source
	Class.
	norm

	Cedaw: GR19 par. 24i, dvaw, resolution 1997
	2,3
	Effective (legal) complaint procedures  should be provided

	CEDAW AT vs Hungary
	2
	Assure victims of domestic violence the maximum protection of the law by acting with due diligence to prevent and respond to such violence against women

	CEDAW AT vs Hungary
	2
	Investigate promptly, thoroughly, impartially and seriously all allegations of domestic violence and bring the offenders to justice in accordance with international standards

	ECHR case-law
	2
	There should be available for the victim a mechanism for establishing any liability of State officials or bodies for acts or omissions involving the breach of their rights under the ECHR. In the case of a breach of art 2 and 3 of the ECHR, which rank as the most fundamental, compensation for the non-pecuniary damage flowing from the breach should in principle be available as part of the range of  redress.


Access to justice

	source
	Class.
	norm

	Cedaw: Concluding observations on  the report  of  New  Zealand (29th session, 2003)
	2
	Victims of violence must be encouraged to use legal remedies

	CEDAW AT vs Hungary 
	2
	Provide victims of domestic violence with safe and prompt access to justice, including free legal aid where necessary, to ensure them available, effective and sufficient remedies and rehabilitation

	dvaw, res.2003/45
	3
	Inform women of their right to access to the mechanisms of justice


Who can submit a complaint
	source
	Class.
	norm

	Cedaw: Concluding        observations on the report of Croatia (18th session, January 1998)
	2
	It must be possible to prosecute a case without having a complaint from the victim herself

	Cedaw: Concluding observations on the reports of Cyprus (15th session, 1996), rec.1582 (2002), rec. (90) 2, resolution 1997
	2,3
	Allow third parties to submit a complaint

	rec.(2002)5
	3
	Ensure that criminal proceedings can be initiated by the public prosecutor

	rec.(85)4
	3
	Set up Administrative Departments (A.D.) or Multidisciplinary Boards (M.B) which should have the power to receive reports of acts of violence in the family


Legal protection and aid during legal (court) proceedings

	source
	Class.
	norm

	CEDAW AT vs Hungary, rec.1582 (2002), rec.(2002)5, Recomm. of  the Expert Forums
	2, 3, 4
	Provision of (free) legal aid to the victims

	rec.(2002)5
	3
	To ensure that rules of procedure prevent unwarranted and/or humiliating questioning for the victims or witnesses of violence

	rec.(2002)5
	3
	To envisage the institution of special conditions for hearing victims or witnesses of violence in violence in order to avoid the repetition of testimony and to lessen the traumatising effects of proceedings

	rec.(2002)5
	3
	To ensure that at all stages in the proceedings, the victims may receive medical and psychological care

	rec.1450 (2000)
	3
	To encourage the recruitment of female police officers 


Rules of procedure
	source
	Class.
	norm

	Cedaw: Concluding observations on the report of Slovakia (19th session, 1998)
	2
	Prosecution of offenders in cases of domestic violence must be possible even in the absence of testimony of the victim in the Court

	rec.1582 (2002)
	3
	The police and law enforcement agencies should  be granted the authority to carry out investigations and obtain evidence

	rec.(2002)5
	3
	Provide that, for sexual offences and crimes, any limitation period does not commence until the day on which the victim reaches the age of majority


Legal measures of protection against the perpetrator

	source
	Class.
	norm

	Cedaw: Concluding observations on the reports of Hungary (Exceptional session, 2002), rec.(85)4, rec.1582 (2002)
	2,3
	To provide protection during the judicial procedure

	CEDAW AT vs Hungary
	2
	Civil or criminal proceedings, to temporarily or permanently bar the perpetrator from the house where the victim and her children have continued to reside and/or the option to ask for a restraining or protection order

	CEDAW AT vs Hungary
	2
	A specific law be introduced prohibiting domestic violence against women, which would provide for protection and exclusion orders as well as support services, including shelters

	rec.(2002)5
	3
	To ensure that measures are taken to protect victims effectively against threats and possible acts of revenge


4
Preventive measures that should be taken

General

	source
	Class.
	norm

	CEDAW AT vs Hungary, res.2003/45
	2, 3
	States have to respect, protect, promote and fulfill women’s human rights, including their right to be free from all forms of domestic violence, including intimidation and threats of violence

	CEDAW AT vs Hungary
	2
	Women’s human rights to life and to physical and mental integrity cannot be superseded by other rights, including the right to property and the right to privacy

	ECHR case-law
	2
	States must take measures designed to ensure that individuals within their jurisdiction are not subject to torture or inhuman or degrading treatment, including such ill-treatment administered by private individuals (art 1 and 3 ECHR); Sexual and physical abuse falls within the scope of article 3 of the ECHR as inhuman and degrading treatment

	ECHR case law
	2
	Measures should include reasonable steps to prevent ill-treatment of which the authorities had or ought to have knowledge

	ECHR case law
	2
	Art. 2 ECHR may in well-defined circumstances imply a positive obligation on the authorities to take preventive operational measures to protect an individual whose life is at risk from the criminal acts of another individual. (…), any such obligation must be interpreted in a way which does not impose an impossible or disproportional burden on the authorities

	CEDAW AT vs Hungary
	2
	Take all necessary measures to ensure that the national strategy for the prevention and effective treatment of violence within the family is promptly implemented and evaluated

	dvaw, res.2003/45, rec.1450 (2000)
	3
	Develop national plans of action


Public information campaigns
	source
	Class.
	Norm

	Cedaw: Concluding observations on the reports of Hungary (Exceptional session, 2002), res.2003/45, rec.(85)4, rec.1450 (2000), rec.1582 (2002), rec. (90) 2, rec.(2002)5, rec. 1681(2004)
	2,3
	Awareness-raising measures, including a campaign of zero tolerance, to make such violence socially and morally unacceptable

	Cedaw: GR 19, par. 24tii

	2
	Educational programmes targeted at men and boys on the prevention of violence and the reform of traditional negative attitudes towards women

	Cedaw: GR 19, par. 24d
	2
	Effective measures should be taken to ensure that the media respect and promote respect for women

	Cedaw (exact reference not found) 
	2
	Ensuring that law school curricula and continuing judicial education include the Convention and its applicability at the domestic level

	rec.(85)4
	3
	Promote the dissemination among families of knowledge and information on early detection of potentially conflict situations and information on the settlement of interpersonal and intra-family conflicts

	rec.(2002)5
	3
	Take all necessary measures to prevent “killings in the name of honour”, including information campaigns aimed at the population groups and the professionals concerned, in particular judges and legal personnel

	rec.(2002)5
	3
	Reinforce sex education programmes that give special importance to gender equality and mutual respect

	rec.1582 (2002
	3
	Education on gender equality and non-violent behaviour at a very early stage and ensure adequate training for teachers


Empowerment of women (cedaw, rec.(2002)5)
	source
	Class.
	norm

	rec.1582 (2002)
	3
	Encourage women to learn self-defence techniques


Social measures
	source
	Class.
	norm

	Cedaw: Concluding observation

on  the  report of Algeria (20th session, 1999), res.2003/45
	2,3
	Promoting economic independence of women by  creating more work and equality in employment

	rec.(90) 2
	3
	To provide Adequate housing and urban policies which can prevent potentially explosive situations within the family


State funding and programmes

	source
	Class.
	norm

	rec.1582 (2002)
	3
	Increase state funding to support the social services dealing with the problem of domestic violence

	rec.1582 (2002)
	3
	Development of community intervention strategies at local levels, aimed at the co-ordination of inter-agency co-operation and the mobilisation  of financial and human resources in the fight against domestic violence

	rec.(2002)5
	3
	Governmental co-ordination institution or body in charge of the implementation of measures to combat v.a.w 


Support NGOs in their national and international activities
	source
	Class.
	norm

	dvaw
	3
	Co-operation of the government with women's movement and NGO’s

	rec.1450 (2000)
	3
	Support NGOs in their national and international activities

	Resolution 1997


	3
	Support the development and establish an adequate financial framework for NGOs


5
Protective measures that should be taken

General

	source
	Class.
	norm

	ECHR case-law
	2
	Measures should provide effective protection, in particular, of children and other vulnerable persons

	rec.(85)4, par. 10
	3
	Take measures to ensure that, in any case resulting from a conflict between a couple, measures are available for the purpose of protecting the children against any violence to which the conflict exposes them and which may seriously harm the development of their personality 



	dvaw, 

rec. (90) 2
	3
	Children of victims should have specialized assistance, such as rehabilitation, assistance in child care and maintenance.


	rec.1450 (2000)
	3
	Promote pro-active victim protection services


Aftercare

	source
	Class.
	norm

	CEDAW AT vs Hungary
	2
	Take immediate and effective measures to guarantee the physical and mental integrity of victim and her family (recomm. in indiv case)

	Cedaw: GR19, par. 24riii,

res.2003/45, rec. (90) 2, rec.(2002)5, rec.1681(2004)
	2,3
	Services to ensure the safety and security of victims of family violence, including refuges, counselling and rehabilitation programmes

	res.2003/45, rec.(2002)5
	3
	Provide access to just and effective remedies and specialized ??, including medical, assistance to victims

	CEDAW AT vs Hungary, Cedaw: GR19, par. 24riv,

res.2003/45, rec.1582 (2002), resolution 1997, Recommendations of the Expert Forums
	2,3,4
	Provide offenders with rehabilitation programmes and programmes on non-violent conflict resolution methods


Training and programmes
	source
	Class.
	norm

	Cedaw: GR 19 par. 24b, res.2003/45, rec.(85)4, rec.1450 (2000), rec.1582 (2002), rec.(2002)5, resolution1997, rec.1681(2004), Recommendations of  the Expert Forums)


	2,3,4
	Training and awareness-raising programmes for judicial personnel, law enforcement officials and members of the legal and health professions (GR19 par. 24b recommends gender sensitive training of judicial personnel and law enforcement officials)

	CEDAW AT vs Hungary
	2
	Take all necessary measures to provide regular training on the Convention on the Elimination of All Forms of Discrimination against Women and the Optional Protocol thereto to judges, lawyers and law enforcement officials

	dvaw
	3
	Law enforcement officers and public officials responsible for implementing policies should receive training to sensitise them to the needs of women


Protocols

	source
	Class.
	norm

	Cedaw: GR24, key element12(1)

15a)
	2
	Establishment of protocols for healthcare and procedures for hospitals for dealing with v.a.w

	rec.(2002)5
	3
	Encourage all relevant institutions dealing with v.a.w (police, medical and social professions) to draw up medium- and long-term co-ordinated action plans, which provide activities for the prevention of violence and the protection of victims

	rec.(2002)5
	3
	Establish a compulsory protocol for operation so that the police and medical and social services follow the same procedure


Support services

	source
	Class.
	norm

	CEDAW AT vs Hungary, GR19 par. 24b 
	2
	A specific law be introduced prohibiting domestic violence against women, which would provide for protection and exclusion orders as well as support services, including shelters (GR 19 par. 24b recommends support services)

	Cedaw: GR 19, par. 24iii, res.2003/45
	2,3
	Support services for families where domestic violence has taken place; develop and strengthen support services

	Cedaw: Concluding observations on the reports of Nigeria (19th session,1998), rec.1582 (2002), rec.1450 (2000), rec. (90) 2, resolution 1997, Recommendations of the Expert Forums
	2,3
	Establishment shelters for battered women

	rec.(85)4
	3
	Arrange for and encourage the setting up, and support the work, of agencies, associations or foundations whose aim is to help and assist the victims of violent family situations, with due respect for the privacy of others

	rec.1582 (2002
	3
	Open residential centres where women can receive psychological support

	rec.(85)4
	3
	Administrative Departments (A.D.) or Multidisciplinary Boards (M.B) should have the power to help, care for and advise the various parties involved in cases of violence in the family and to that end to carry out social inquiries

	rec.1582 (2002)
	3
	Give special financial support to non-governmental organizations as well as to women’s associations who work with victims of d.v.


Other Measures

	source
	Class.
	norm

	CEDAW AT vs Hungary: 
	2
	Ensure that victim is given a safe home in which to live with her children, receives appropriate child support and legal assistance and that she receives reparation proportionate to the physical and mental harm undergone and to the gravity of the violations of her rights (recomm. in indiv case)



	Cedaw: Concluding observations on the reports of Colombia (14th session, 1994), rec. (90) 2, Recommendations of the Expert Forums


	2,3,4
	When one of the partners should leave the house, the perpetrator should be the one to be forced to leave the house, not the woman

	rec.(85)4, rec. (90) 2
	3
	Removing the obligation of secrecy from the members of certain professions to give the Administrative Departments or Multidisciplinary Boards information concerning cases of violence in the family


6
Collection of data or monitoring of domestic violence
Review
	source
	Class.
	norm

	Cedaw: Concluding observations on  the reports  of  Brazil(29th session, 2003), dvaw
	2,3
	The actual effectiveness of the measures must be continuously reviewed so that modifications can take place if necessary

	rec.1582 (2002)
	3
	A review of existing national laws and comprehensive research is necessary


Monitoring agencies

	source
	Class.
	norm

	Cedaw: GR 19 par. 24e, dvaw
	2,3
	The state parties should establish and/or strengthen effective national machinery, institutions and procedures, at a high level of Government, and with adequate resources, commitment and authority to monitor the situation of women comprehensively

	rec.(2002)5
	3
	Regularly monitor calls and evaluate the data obtained from the telephone help-lines

	Recomm. of the Expert Forums
	4
	Monitor the efficacy of the measures taken to protect the victim and the behaviour of the violent man


Compilation of statistics and research
	Source
	Class.
	norm

	Cedaw: GR 19, par. 24c, dvaw, 

rec. (90) 2, rec.1681 (2004)
	2,3
	States parties should encourage the compilation of statistics and research on the extent, causes and effects of violence, and on the effectiveness of measures to prevent and deal with violence

	Cedaw: GR 19, par. 24tu
	2
	Promote research, collect data and compile statistics, especially concerning domestic violence, relating to the prevalence of different forms of v.a.w

	rec.1582 (2002) rec.(2002)5
	3
	Improve statistics on domestic violence, and with this in mind to develop a clear picture of its nature and prevalence, to permit the identification of resources  earmarked for this problem and the evaluation of initiatives to tackle it

	rec. (90) 2
	3
	In absence of adequate research on the special situation of disabled members of the family, governments should promote and/or subsidise studies on this subject

	rec.(2002)5
	3
	Promote research, data collection and networking on the medium- and long-term consequences of assaults on victims


International co-operation

	Source
	Class.
	norm

	res.2003/45
	3
	International co-operation in systematic research and the collection, analysis and dissemination of data, including data desegregated by sex, age and other relevant information, on the extent, nature and consequences of v.a.w and on the impact and effectiveness of policies and programmes for combating this violence

	rec.1681 (2004)
	3
	Report regularly to international human rights bodies on developments in domestic violence against women and measures taken to prevent and combat it


Publication of research

	Source
	Class.
	norm

	Dvaw
	3
	Make public of statistics and findings of the research on v.a.w


Appendix: 

List of the international documents that are used to draft this Checklist

On the level of the UN, the Council of Europe and the European Union we have assembled the following official documents that are relevant for the issue of (combating) domestic violence:

The UN-Level

· General Recommendation 19 on violence against women of the CEDAW Committee

· AT vs Hungary: Views of the CEDAW-Committee in the case of AT vs Hungary, No 2/2003; 26-01-05

· The UN-Declaration on Violence against Women (DVAW)

· UN Commission on Human Rights Resolution 2003/45, Elimination of violence against women. 

· Model legislation on domestic violence by the Special Rapporteur on VAW

· The  Beijing Platform for Action 

As far as the Concluding Comments of the CEDAW – Committee are concerned we have derived their recommendations in the field of (combating) domestic violence from two different sources:

For the period until the year 2000 we have used the analysis that we have found in the Report: 

Violence against women and the CEDAW-Convention: Parts of Chapter 2 of the in-depth study by Boerefijn et al about CEDAW and violence against women in The Netherlands.

For the period 2000 until January 2003 we have analysed the Concluding Comments of the Committee, which are published on the web site of DAW. We have summarised these findings in a separate document (appendix to the Reader.)

The Council of Europe level

· Case law of the European Court of Human Rights: 

a. E/UK:  Decision of the European Court  of Human Rights in the case of E vs United Kingdom, 26.11.02, no 33218/90


b. MC/Bulgaria: decision of the European Court on Human Rights in the case of MC vs Bulgaria, no 39272/98

c. Osman/UK: Decision of the European Court of Human Rights in the case of Osman vs UK, 28-10-19980

recommendation no. r (85) 4 of the committee of ministers to member states on violence in the family

· Recommendation no. r (90) 2 of the committee of ministers to member states on social measures concerning violence within the family council of Europe

· Violence against women in Europe Recommendation 1450 (2000) of the Parliamentary Assembly (+ appendix: Contribution of the CDEG  to Recommendation 1450 + Report of the Committee on Equal  Opportunities for Women and Men dd 15 March 2000.)

· Recommendation 1582 (2002)
 of the Committee of Ministers to member states on Domestic violence against women

· Recommendation Rec(2002)5 of the Committee of Ministers to member states on the protection of women against violence
· Recommendation 1681 (2004) of the Parliamentary Assembly
The European Union level

· Resolution on the need to establish a European Union wide campaign for zero tolerance of violence against women
· Recommendations of the Expert Forums of the EU Conference on Violence Against Women
· EU Expert Meeting on Violence Against Women:Joint models of action help to combat violence

· Review of the implementation by the Member States and the EU institutions of the Beijing Platform for Action Draft Council conclusions
We did not have the time / opportunity to include the content of all of these documents into the Checklist. This means that the Checklist, as it stands now, may be incomplete. (This is also a reason not to use it outside our HOM project!)

Not included in this Checklist is the content of the document “Model legislation on domestic violence” by the Special Rapporteur on violence against women. (Reader nr. 10.) This document contains very detailed instructions to the States that are party to the CEDAW-Convention. 

The same applies for the “List of Indicators Domestic Violence”(Included as an appendix to the Review of the implementation by the Member States and the EU institutions of the Beijing Platform for Action Draft Council conclusions. See Reader nr. 26.) We should study these two documents separately and see whether it contains additional criteria. 

The directions and guidelines in the Bejing Plaftorm for Action overlap with the other documents to such an extent that we have not made a separate analysis of this document.

� See the Appendix to this Document in which we give an overview of the Documents that we have assembled and explain which of them are (not) included in this Checklist.


� The documents were assembled by Zahrah Achouak el Idrissi under the supervision of prof. Rikki Holtmaat.  See for a list of the documents that were included in the analysis the Appendix to this Checklist. Most of the documents are mentioned on the website � HYPERLINK http://www.stopvaw.org ��www.stopvaw.org� in the section on domestic violence. See below for the definition of domestic violence that is used in the current study.


� This list of questions is derived from the Matrix on vaw-norms that was constructed by Ineke Boerefijn et al in the Report: I. Boerefijn, M.M. van der Liet-Senders & T. Loenen,  Het voorkomen en bestrijden van geweld tegen vrouwen. Een verdiepend onderzoek naar het Nederlandse beleid in het licht van de verplichtingen die voortvloeien uit het Vrouwenverdrag, Den Haag: Min. SZW 2000. (A summary of this report has been published as an appendix to the third periodic report of the Netherlands (CEDAW C/net/3, 25th session) of the Netherlands to the CEDAW-Committee.) To the list in this Report we added the obligation to assemble data and to monitor the effectiveness of legislation and policies. 


� A remedy is: a possibility to take legal action. Some remedies are directly in the hand of the victim (e.g. the possibility to ask for an injunction that prohibits the man to come near the victim’s house); some remedies are only indirectly at the disposal of the victim (e.g.: a criminal law procedure has to be started by the public prosecutor). In the latter case she has only limited power to decide whether the remedy is invoked or not.  Procedures are the necessary formalities that accompany the legal  remedy. E.g. the criminal court procedure may require that the women has made an official complaint at the police station within a certain period of time after the violence has happened. 


� By preventive measures we mean: general measures that should help avoid that domestic violence occurs, other then the legal measures (legal norms prohibiting domestic violence)


� By protective measures we mean: measures aimed at the protection of the individual victims of domestic violence other then legal measures (effective legal remedies and procedures).


� For the purpose of this research, the following terms are to be understood as:


“Women”- adult women, including wives, live-in partners, former wives and partners, female-friends (including those not living in the same household), female relatives (including but not restricted to sisters, daughters and mothers), and female household workers. The term “women” also includes young women/girls aged 15 to 18 in the regions where due to the tradition of early marriages and early like-marriages girls of that age become vulnerable and expose to domestic violence because of their status of a wife in a family and/or a household. The term “women” also includes non-national women, including refugee women, whom should state offer protection if suffering from domestic violence, and hold non-national men accountable for acts of domestic violence.


“Intimate relationships” – relationships between partners including those not living in the same household.


For the purpose of this research, the acts of physical, psychological and sexual violence occurring within a family and household subjected to children, and acts of economic violence against women are excluded from the scope of the research.


� See Article 1 of General Recommendation 19 of CEDAW: “Gender-based violence is a form of discrimination that seriously inhibits women's ability to enjoy rights and freedoms on a basis of equality with men.”


� This can be derived from the fact that the term family violence is avoided in the latest documents and/or from the fact that when the term family violence is used it is always explained in such a way that persons other than family members can be included.


� However, incest with children/minors is a very specific form of (domestic) violence which requires specific legal norms/sanctions and legal remedies and also requires very specific preventive and protective measures. That is why we have not included incest in our own definition of domestic violence.


� General norms/recommendations on government-obligations and measures to be token, are mentioned in paragraph 4: preventive measures.


� In the DVAW it is not explained what is meant by administrative sanctions. We have seen no examples of administrative sanctions in the case of domestic violence in any of the other documents.


� Here we describe preventive measures other then the preventive character of general legal measures (described in par. 2), like criminalizing domestic violence.


� Here we describe protective measures other than the legal measures mentioned in par. 3.


� Although violence against children is not included in our definition of domestic violence we have included this under preventive measures because it is generally known that children who are subjected to violence in the family run a greater risk to become the perpetrator of victim of domestic violence themselves in their adult life.


� Idem previous footnote.
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